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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

1. STATE OF OKLAHOMA, ex rel.
W.A. DREW EDMONDSON, in his
capacity as ATTORNEY GENERAL OF
THE STATE OF OKLAHOMA and
OKLAHOMA SECRETARY OF THE
ENVIRONMENT C. MILES TOLBERT,
in his capacity as the TRUSTEE FOR
NATURAL RESOURCES FOR THE
STATE OF OKLAHOMA,

Plaintiff,

Case No. 4:05-cv-00329-JOE-SAJ
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CAL-MAINE FOODS, INC., )
CAL-MAINE FARMS, INC., )
CARGILL, INC,, )
CARGILL TURKEY )
PRODUCTION, LLC, )

10.  GEORGE'S, INC, )
11.  GBORGE'S FARMS, INC,, )
12.  PETERSON FARMS, INC,, )
13.  SIMMONS FOODS, INC.,and )
14.  WILLOW BROOK FOODS, INC., )
)

)

e A el e

Defendants.

PLAINTIFF'S RESPONSE IN OPPOSITION
TO "DEFENDANT TYSON POULTRY, INC.'S MOTION TO DISMISS
COUNT 3 OF PLAINTIFF'S FIRST AMENDED COMPLAINT"
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COMES NOW Plaintiff, the State of Oklahoma, ex rel. W.A. Drew Edmondson in his
capacity as Attorney General of the State of Oklahoma and Oklahoma Secretary of the
Environment C. Miles Tolbert in his capacity as the Trustee for Natural Resources for the State
of Oklahoma under CERCLA ("the State"), by and through counsel, and respectfully submits
that the Tyson Poultry, Inc.'s Motion to Dismiss Count 3 of Plaintiff's First Amended Complaint
("Tyson RCRA Motion") is not well-taken and should be denied.'

I Introduction

The State, as part of its lawsuit to hold the Poultry Integrators answerable for their
pollution of the Illinois River Watei‘shed ("IRW™"), has asserted a ciﬁzen suit claim under 42
U.S'..C. §-:6972(a)(1)(B) of fhe Solid Waste Disposal Act (also known as the Resource
Conservation anci Recovery Act or "RCRA"). See First AmendedComp‘Iainf("FAC"), Count 3,
99 90-97. Specifically, the State has alleged tflat poultry waste is a solid and / or hazardous
waste. FAC, 4 92. The State has further alleged that each of the Poultry Integrator Defendants
has in the past been or is now a generator of poultry waste and / or has in the pést been or is now

" an oﬁner or operator of treatment; stbra‘ge or disi_:aosal facility fér poultry waste, and that eéch of |
the Poultry Integrator Defendants -is a "person” who has coﬁﬁbuted to.‘and"./ or is éontributiﬂg to
the past or present handling, storage, treatment, transportation or disposal of poultry waste in the
IRW and lands and waters therein. FAC, ] 93-94. Lastly, the State has alleged that an
imminent and substantial endangerment to health or the environment may be presented and is in

fact presented as a direct and proximate result of each of the Poultry Integrator Defendants'

: This Memorandum in Opposition is intended to respond not only to the Tyson

RCRA Motion, but also to all of the other Poultry Integrator Defendants which have joined and /
or adopted the Tyson RCRA Motion.
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respective contribution to the handling, storage, treatment, transportation or disposal of poultry
waste in the IRW and lands and waters therein. FAC, § 95.

Defendant Tyson Poultry contends that the State's RCRA claim should be dismissed
because (1) the State failed to comply with RCRA's pre-filing citizen suit notice requirements,
and (2) the State is not a proper party to bring a RCRA citizen suit. Tyson RCRA Motion, p. 2.
Defendant Tyson Poultry is wrong on both accounts,

Il Legal Standard

The standard for analyzing a motion to dismiss for failure to state a claim under Fed. R.
Civ. P. 12(b)(6) is well established:

[A]H well-pleaded factual allegaﬁons in the aménded complaint are accepted as

true and viewed in the light most favorable to the nonmoving party. A 12(b)(6)

motion should not be granted unless it appears beyond doubt that the plaintiff can

prove no set of facts in support of his claim which would entitle him to relief.

The court's function on a Rule 12(b)(6) motion is not to weigh potential evidence

that the parties might present at trial, but to assess whether the plaintiff's

complaint alone is legally sufficient to state a claim for which relief may be

granted.

Sutton v. Utah State School for Deaf and Blind, 173 F.3d 1226, 1236 (10th Cir. 1999) (citations
and quotations omitted). | | | |

- "[T]he Federal Rules of Civil Procedure erect a powerful presumption against rejecting
pleadings for failure to state a claim. Granting defendant's motion to dismiss is a harsh remedy
which must be cautiously studied, not only to effectuate the spirit of the liberal rules of pleading
but also to protect the interests of justice." Cottrell, Ltd. v. Biotrol International, Inc., 191 F.3d
1248, 1251 (10th Cir. 1999) (citations and quotations omitted). "The threshold of sufficiency
that a complaint must meet to survive a motion to disiniss for failure to state a claim is

exceedingly low." Robey v. Shapiro, Marianos & Cejda, LLC, 340 F.Supp.2d 1062, 1064 (N.D.

Okla. 2004) (citation and quotations omitted). "A motion to dismiss for failure to state a claim is
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viewed with disfavor, and is rarely granted." Lone Star Industries, Inc. v. Horman Family Trust,
960 F.2d 917 (10th Cir. 1992) (citation and quotations omitted).
IH. Argument

A. The State's March 9, 2005 Notice of Intent to File Suit under RCRA complies
with the statutory requirements

1. The State fulfilled the statutorily-required notice
The State has brought a RCRA citizen suit claim under 42 U.S.C. § 6972(a)(1}(B),
alleging an imminent and substantial endangerment to health and the environment. 42 U.S.C. §
6972(b)(2)(A) has a statutory pre-filing notice provision which provides:
(2)(A) No action may be commenced under subsection (a)(1)(B) of this section
- prior to ninety days after the plaintiff has glven notice of the endangerment to--
(1) the Administrator;
(ii) the State in which the alleged endangerment may occur;
(ii1) any person alleged to have contributed or to be contributing to the past or
present handling, storage, treatment, transportation, or disposal of ariy'solid or
~ hazardous waste referred to in subsection {a)(1)(B) of this section .
The Supreme Court has held "where a party suing under the citizen suit provisions of RCRA
fails to meet the notice and 60-day requirements of § 6972(b), the district coﬁrt must dismiss the
action as barred by the terms of the statute."> Hallstrom v Tillamook County, 110 8.Ct. 304, 312
(1989).
On or about March 9, 2005, the State sent its Notiée of Intent to File Suit to, among
others, (1) the EPA Administrator, (2) the Governors of Oklahoma and Arkansas, and (3) each of
the Poultry Integrator Defendants. See FAC, Exhibit 5. The State filed its FAC wherein it

included a claim under RCRA on August 19, 2005. Docket No. 18. Thus, the State fully

2 This decision was in the context of a RCRA citizen suit brought pursuant to 42

U.S.C. § 6972(a)(1(A). There is a sixty day notice requirement for such actions, while there is a
ninety day notice requirement for citizen suits brought pursuant to 42 U.S.C. § 6972(a)(1)}(B).
See 42 U.S.C. § 6972(b).
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complied with the statutory pre-filing requirements set forth in 42 U.S.C. § 6972(b)(2)(A)(D)-(iii).
Defendant Tyson Poultry apparently’ contends, however, that the State failed to comply with the
allegedly accompanying regulations pertaining to the service of notice, 40 C.F.R. § 254.2, and
therefore under Hallstrom the State's RCRA claim should be dismissed. 40 C.F.R. § 254.2
provides that:

{(a)(1) If the alleged violator is a private individual or corporation, service of
notice shall be accomplished by registered mail, return receipt requested,
addressed to, or by personal service upon, the owner or site manager of the
building, plant, installation, or facility alleged to be in violation. A copy of the
notice shall be mailed to the Administrator of the Environmental Protection
Agency, the Regional Administrator of the Environmental Protection Agency for
the region in which the violation is alleged to have occurred, and the chief

administrative officer of the solid waste management agency for the State in

which the violation is alleged to have occurred. If the alleged violator is a
corporation, a copy of the notice shall also be mailed to the registered agent, if

any, of that corporation in the State in which such violation is alleged to have
occurred. ‘ ' -

.(Emphasis added.) Defendant Tyson Poultry points out that the State did not send its Notice of
Intent to File Suit to the Director of the Arkansas Department of Environmental Quality. See
FAC, Exhibit 5. To maintain its position that the State's notice letter is deficient with respect to

| Arkansasf.Defendant Tyson Food must, however, not only ignore the fact that 40 C.F.R. §

} The State states "apparently” in that Defendant Tyson Poultry admits that
"[n]either RCRA nor its implementing regulations provide any specific guidance regarding the
notice requirements applicable to a {42 U.S.C.] § 6972(a)(1)(B) citizen suit alleging an imminent
and substantial endangerment to health or the enivironment." Tyson RCRA Motion, p. 4
(emphasis added); see also Tyson RCRA Motion, p. 4 fn. 2 ("there are no additional
requirements in Part 254 [of the Code of Federal Regulations] which are directed specifically to
subsection (a)(1)(B) 'endangerment’ citizen suits"). In contradiction to these admissions,
however, Defendant Tyson Poultry later incongruously claims that "the plain language of RCRA
and its implementing regulations required the Oklahoma Attorney General to provide a copy of
the State's RCRA Notice to the Director of the Arkansas Department of Environmental Quality .
..." Tyson RCRA Motion, p. 7 (emphasis added).

4 There is no dispute that the State gave proper notice under the regulations with

respect to Oklahoma. See Tyson RCRA Motion, p.7, fn. 3.
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254.2(a)(1) by its very language is inapplicable to "endangerment actions,"” but also give the

holding in Hallstrom an overly expansive reading, and one unsupported by the caselaw.

As to the first point, a close reading of 40 C.F.R. § 254.2(a)(1) reflects that it speaks only

in terms of "violators" and "violations." It does not once speak in terms of persons contributing

to the handling or disposal of solid or hazardous wastes that present an endangerment to health or

the environment. "Violators” and "violations" are the lexicon of § 6972(a)(1)(A) actions, not §

6972(a)(1)(B) "endangerment” actions like the one being brought here. Thus, under a plain

reading of 40 C.F.R. § 254.2(a)(1), there was no requirement that the State comply with this

regulation and send its RCRA notice letter to the Director of the Arkansas Department of .

- Environmental Quality.

° Even were this Court to determine that 40 C.F.R. § 254.2(a)(1) is applicable to §

6972(a)(1)}(B) endangerment actions, however, dismissal of the State's RCRA ‘claim under”

" Hallstrom would not be warranted. As the court explained in Two Rivers Terminal, L.P. v. l

Chevron USA, Inc., 96 F.Supp.2d 426, 432 (M.D. Pa. 2002), a § 6972(a)(1)(B) case:

- However, Hallstrom did not hold that a RCRA plaintiff had to comply with the

administrative regulation dealing with notice. Certainly, the regulation provides - _ ‘

specific guidance on how to accomplish notice, but the statute only requires -

. notice, not any particular form .of notice. As noted, CUSA did receive notice here,”

_ so we will not dismiss this suit because the notice did not conform to section
254.2(a). We acknowledge that compliance with section 254.2(a) is preferable
and eliminates disputes over notice, but we cannot agree that it is necessary.

Similarly, in College Park Holdings, LLC v. RaceTrac Petroleum, Inc., 239 F.Supp.2d 1322,

1332 (N.D. Ga. 2002), a § 6972(a)(1)(A) case, the court explained:

[Tihe court fails to see how Hallstrom controls the RCRA notice issue in the
instant case. Although settling on a strict interpretation of the statute itself,
Hallstrom did not hold that a RCRA plaintiff had to comply with the

administrative regulations dealing with notice. Certainly, the regulations provide

specific guidance on how to accomplish notice, but the statute only requires
notice, not any particular form of notice. Here, RaceTrac did receive notice, so
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the court will not dismiss the suit because the notice did not conform to 40 C.F.R.

§ 254.2(a). The court acknowledges that compliance with section 254.2(a) is

preferable to noncompliance because it eliminates disputes over notice, but the

court cannot agree that such regulatory compliance is a prerequisite to subject

matter jurisdiction in federal court.
(Citations omitted.) Simply put, compliance with the statute is a prerequisite to filing;
compliance with the regulations is not (if in fact the regulation even applies). Therefore,
inasmuch as there is no dispute that the State did in fact comply with the statutory requirements,
dismissal of the State's RCRA claim on this ground is improper. To the extent that the State's
RCRA notice letter was required to comply with 40 C.F.R. § 254.2(a)(1) — and the State does not
believe it was required to — thé State should be afforded the opportunity to cure without.
dismissal. -

2. | The State's notice gavé sufficient information
Defendént Tyson .P(')ultry also contends that "[t]he State's RCRA thice fails to identify.
 the specific 'imminent énd 'sﬁb'stanfial endangerrnent' to'-‘h(_éalth or the envirghment' or to provide:
the Tyson Defendants with sufficient information to ded_uce this on their own." Tyson RCRA
-Motion, p. 11.° Defehd_ant Tyson Poultry is wrong:
| ‘At the outset it éhouid rbe noted that 42 Ii‘S.C.’ § 6972(b‘) does not specify the information

that must be contained in the pre-filing notice for a‘4.2 U.S.C. § 6972(a)(1)(B) citizen suit beyond

5 In other parts of its motion, Defendant Tyson Poultry speaks in terms of

- "violations." See, e.g., Tyson RCRA Motion, p. 12 ("the State's RCRA Notice does not identify -
what laws, regulations, or standards have been violated or even when the violations occurred").
Defendant Tyson Poultry is apparently confused. As noted above, the State's RCRA citizen suit
is being brought pursuant to 42 U.S.C. § 6972(a)(1)}(B), not 42 U.S.C. § 6972(a)(1)(A). Under
42 U.S.C. § 6972(a)(1)(B), the State need only allege that Defendant Tyson Poultry "has
contributed or . . . is contributing to the past or present handling, storage, treatment,
transportation, or disposal of any solid or hazardous waste which may present an imminent and
substantial endangerment to health of the environment." The State is not required to allege
violations of laws, regulations or standards. That is only required of a claim brought under 42
U.S.C. § 6972(a)(1)(A).

10
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simply that it "give[] notice of the endangerment.” Likewise, there are no regulations mandating
the content of the pre-filing notice for a 42 U.S.C. § 6972(a)(1)(B) citizen suit. See Blumenthal
Power Company, Inc. v. Browning-Ferris, Inc., 1995 WL 19021214, *3-4 (D. Md. Apr. 19,
1995} (holding that "the specificity requirement of [40 C.F.R.] § 254.3 is appropriate only for
private actions filed under § 6972(a)(1)(A)").*

In any event, in its letter, the State has given ample notice to the Poultry Integrator
Defendants of the endangerment. For instance, the State's notice letter plainly spells out the
activity of the Poultry Integrator befendants that it alleges constitutes the endangerment. See

. FAC, Exhibit 5, pp. 2-3 ("[I}t has been the practice of the Poultry Integrators to dispose of this
‘waste on lands withih the IRW resulting in the,‘releaselof this waste and associated pollutants,
‘into the _soil.s., grom;d'W'a;tér and surface waters-of thé IRW _ a .I)racti.c:e ';X;fhiCI’.l' may éﬁd‘ does |
present an imminent and substantial endangerment . . ."); p 3 ("The Poultry Integrators' waste =
management aﬁd disposal practices, combined with their failure to reépond adequately to the -
continued release of poultry waste into the IRW, present an imminent and substantial

' endanéérment ..."); p. 3 ("The Poultry Integrators‘- waste mahagement and disposal practices -
have caused 'and will continue to cause the migration of thé poﬁutantg throughout thé waters aﬁd

' na‘;qral res.ources in the. IRW. These éonditiéns .pose an inﬁniﬁenf aﬁd sﬁbstdﬁ’t_ial_ endangefment
..."). Additionally, the State's notice letter plainly spells out the endangerment that the
constituents in poultry waste pose to human health and the environment. See FAC, Exhibit 5, p.

3 (listing non-exclusive list of constituents). Further, the State's notice letter plainly spells out

6 Defendant Tyson Poultry's attempts to analogize to the regulatory notice

provisions of the Clean Water Act ("CWA") are unavailing. Unlike RCRA, the CWA explicitly
provides that "Notice under this subsection shall be given in such manner as the Administrator
shall prescribe by regulation." 33 U.S.C. § 1365(b). Thus, Atwell v. KW Plastics Recycling
Division, 173 F.Supp.2d 1213 (M.D. Ala. 2001}, is not on point.

11
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the persons responsible for poultry waste causing the alleged endangerment. See FAC, Exhibit
5, p- 2 ("These 'poultry growing operations' owned by, operated by, and / or under contract with
the Poultry Integrators generate hundreds of thousands of tons of poultry waste for which the
Poultry Integrators are legally responsible”). Yet further, the State's notice letter plainly spells
out the timeframe pertaining to this endangerment. See FAC, Exhibit 5, p. 2 (Since
approximately 1980, it has been the practice of the Poultry Integrators . . ."). And finally, the
State's notice letter plainly spells out how to stop the endangerment, See, e.g., FAC, Exhibit 5, p.
4 ("mmmediately cease all disposal and releases of poultry waste to the environment . . ."). In
light of the foregomg, it is dlslngenuous for Defendant Tyson Poultry to contend that the State's
notice fails to apprise it of the nature of the endangemlent Nothmg could be further from the
truth.'

B. The. State may properly brmg a RCRA c1tlzen suit under 42 U S.C. §
6972(a)(1)(B) ‘

42 US.C.§ 6972(a)(1)(B) sets forth the RCRA citizen suit provision under which the
'_ State is proceeding. It providés:
(a) In general

Except as prov1ded in subsectlon (b) or (c) of this section, any person may
commence a civil action on his own behalf --

* ok o

(1)(B) against any person, including the United States and any other governmental
instrumentality or agency, to the extent permitted by the eleventh amendment to
the Constitution, and including any past or present generator, past or present
transporter, or past or present owner or operator of a treatment, storage, or
disposal facility, who has contributed or who is contributing to the past or present
handling, storage, treatment, transportation, or disposal of any solid or hazardous
waste which may present an imminent and substantial endangerment to health or
the environment . . . .

12
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(Emphasis added.) 42 U.8.C. § 6903(15) defines "person" as "an individual, trust, firm, joint
stock company, corporation (including a government corporation), partnership, association,

State, municipality, commission, political subdivision of a State, or any interstate body and shall

include each department, agency, and instrumentality of the United States." (Emphasis added.)
By the plain language of the statute, it is clear that RCRA allows a state to bring a citizen suit.
Butiressing this conclusion is the unequivocal and unqualified statement of the Supreme
Court on the matter: "A State is a 'citizen’ under the CWA and a 'person’ under RCRA, and thus
is entitled to sue under these [citizen suit] provisions." United States Department of Energy v.
Ohio, 112 8.Ct. 1627, 1634 (1992).7 See also Ohio, 112 S.Ct. at 1632, fn. 5.("'person' for _

- purposes of RCRA iﬁcludes-a State");. Un.iz‘ec-i St&,tes v, Colorado, 990 F.2d 1565‘,- 1578 (]Otfl Cir.
1993) ("Color.adc.) could ‘enforée RCRA in federal court by relying on i{CRA's citizen suit |
provision, 42 US.C. § 697_2(a)(1)‘. . provided that it complied with the requisite notice
proviéions"). This, then, should be the end of the incjuiry.

Against this béck—drop of unambiguous statutory language and a clear Supreme Court
' pronouncefnént on the métter, howeyer, Defendant Tyson Pdultry neve_rtheiess contends thaf the
State aogs not have $tanding to éue under the RCRA citizen suit prOVisi§n. 'Deféﬁdant T&Sbn '
Poultry's coﬁténtioh rcst§ alrﬂost entirelny 01;; an isolated ciisti'ict court opinion of nearly 20 Yeﬁs
ago interpreting the CWA (not RCRA), California v. Department of the Navy, 631 F.Supp. 584

(N.D. Cal. 1986) (holding that a state was not authorized to bring a citizen suit under the CWA).

! Defendant Tyson Poultry suggests that this statement by the United States

Supreme Court is "only” dicta. Without necessarily agreeing with Defendant Tyson Poultry's
characterization of this statement, it is important to note that the Tenth Circuit has stated that "we
accord great weight to the dicta of the Supreme Court." United States v. Caro, 260 F.3d 1209,
1210 (10th Cir. 2001); see also Gaylor v. United States, 74 F.3d 214, 217 (10th Cir. 1996) ("this
court considers itself bound by Supreme Court dicta almost as firmly as by the Court's outright
holdings, particularly when the dicta is recent and not enfeebled by later statements™).

I3
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Tyson RCRA Motion, pp. 14-16. At the outset, one is left to wonder if the California district

court would have so held in light of the Supreme Court's subsequent Okio decision, which

explicitly stated a state is a "citizen"” under the CWA and thus entitled to sue under the CWA

citizen suit provisions.® See Ohio, 112 S.Ct. at 1634.

One is also left to wonder about the precedential effect of the California district court's

reasoning in light of the fact that the Ninth Circuit expressly did not reach the citizen suit issue

when the case went up on appeal inasmuch as the issue was withdrawn by the State of California

for other reasons. See California v. Department of the Navy, 845 F.2d 222, 223 fn. 1 (9th Cir.

1988) ("California's claim under the citizen suit provision of § 505 is no longer before us. .. .. We

thus express no opinion-as to whether the district court correctly held that a state is not a 'citizen’

within the meaning of § 505(&)"j.

And further, one must take note of other courts that have analyzed the CWA statutory

Iangﬁage and reached a conclusion contrary to the Ca!ffomia district court, See, e. g,

Commonwealth of Massachusetts v. United States Veterans Administration, 541 F.2d 119, 121

" fin. 1 (1st Cir. 1976) ("Therefore, § 505(a)_(1) authorized the Commonwealth of Mésséchusetts, as

a citizen, to bring a civil action against an agency of the Uriited States for violation of the -

conditions of a’NPDES permit").

But in the final analysis, it is of course the language of RCRA, not the CWA, that

controls whether the State may assert a citizen suit claim. In Utah State Department of Health v.

8 See, e.g., Coeur D'Alene Tribe of Idaho v. Hammond, 384 F.3d 674 683 (9th Cir.
2004) ("Even if it could be considered a dictum, however, that would be of little significance

because our precedent requires that we give great weight to dicta of the Supreme Court")

(emphasis added).
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Ng, 649 F. Supp. 1102, 1106-07 (D. Utah 198‘»6),9 the court took on squarely the question of
whether "the State of Utah can bring suit under the citizen suit provision of RCRA." The Ng
court concluded that it could, reasoning that the "the reference to 'any person' under Section 7002
of RCRA, 42 U.S.C. § 6972 (Supp. 1985) is broad and unrestricted in scope. On its face, we
hold that it encompasses a suit by the Utah State Department of Health." 649 F. Supp. at 1107.
The Ng Court, further, rejected the State of Utah's contention that the ninety day notice of
endangerment provision did not apply to states, reasoning that the notice provision was "equally
broad." 649 F. Supp. at 1107. In rejecting the State of Utah's argument, the Ng court explained:

Plaintiff argues that the purpose behind giving notice is-to avoid litigation by

prompting voluntary compliance or administrative enforcement of the laws

- involved, and that when the state is bringing suit it makes no sense to.require that -
it prompt itself into action. While this argument has appeal, this court cannot
‘agree that a state should be entitled to evaluate and determine the fruitlessness of
- such notice. Under different circumstances the EPA or the responsuble parties .
might take action if proper notice were given by and to the state. ... -
- 649 F Supp. at 1107 (empha31s added)

In sum, there is absolutely no question that the Staté may bring a RCRA citizen suit

claim. To conclude d‘therwise' is to resort to mgenulty to create amblguity, ambiguity which
, ‘sxmply does not exist in the plam language of RCRA Cf Rothschild v. United States 21S.Ct.

197", 198 (1900) (dutiability of wrapper tobacco under tariff act); Tenn_essee Val!ey,Authority Vi ‘
Hill, 98 S.Ct. 2279, 2291, n. 18 (1978) (assertions of ambiguity do not transform a clear statute

info an ambiguous provision).

? This decision predates the Supreme Court's Ohio decision and its clear-cut

pronouncement on the issue.

15
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IV.  Conclusion
WHEREFORE, premises considered, Defendant Tyson Poultry's motion seeking
dismissal of the State's RCRA claim should be denied in all respects.
Respectfully submitted,
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